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a to the king of England, wherein Thave been th : 


“ie nly cal reance 
whereof this oath of alli sigesace a ig bee ie } 







an iy things occur in this bufinefs, ‘that give fome teh 
d diac commonly occur, and becaufe the Feat tb 
treafon is; that itis a violation or breach of the t facres 


the fubjeét to his king, commo 









effectually expounds the obligation, eee of soe: 
is due from the fubjeQ to the king. et Pi 


~ I fhall now only mention. thofe two ena pig of orem, 
and obedience, tho there were befides: ‘them’ other temporary oaths © 
relating to the crown, - Soatolst af She se 22. 26 H. 8. cap. 2. 
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‘the oa : of bins bythe iat 


rm 3 ‘Sasa xi Treafon, p. 183 to 
ca Hawks F pontenties ne Poy ae 


howe siipane from the fubiee to jhe oe RS ‘come 
to confider of fe crimes, that in, a fiycial ee _—— Ns 
eae aight Freafat Ae wis: %h “ae 











« dierr deep royalme, wae “iat ee ‘tied 
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compaffement mys en effeé. sei 3 ; 4 

~ And in the latter end of the fame peat me E) . foi de de wis 

“ feal, &F denofire nionoye, purra lenfeur appels pour nous en mefme la 

“ manere, et auf. del wr gifer de noftre compayne, ow de nous fillesy ou 

** dds norices de nos enfauntz > (d)\En qilews ‘cafés fait le jugement, a 
etre treyne, et pendits &e.” By thefe various expreffions | “of 

Britton it appears, | ‘that the crime Of ‘high treafon was very 79] 


uncertain; fometimes ftyled under the name of felony, fometines 
had. the’ punifhment of petit treafon ‘applied to the crime of high: 


treafon, and fome crimes mentioned, as treafons, which were not fo 
taken by Braéfon, or Ficta’; and indeed in the farther purfuit of this 
argument we fhall find, that at common law there 1 wat a +a great lati 
tude ufed in “raifing of offenfes iaio the crime ahd | punithment” of 
treafon, by way of interpretation and arbitrary conftru@ion, whid 
brought i in great inconvenience and uncertainty. — < 

* “In the parliament of 33 E. 1. now prifited (¢ 4; Sey is” ads 
entered P.33 E..\ Rot. 22. North’t. coram rege: Nichalaus de i 
was ‘impeached (62) dé e0, quod * cin dominus rex nunc in- ultima gr 
“ errd | fad Scotiee inter Joftes & inimicas  fuos extitiffet, oe idem 


Bae soley Eva homo ligeus tenens de ipfa domino rege per Temi ie 














Tt is one of the articles againft Rages 
Mortimer, Rot. Parl. 4 E. 3.1, a8 E, 3m 
ae 3. that he compaffed to ry. J 
a) ome “If a private Tord was inj 
“ou this ananner, it was antiently petit treafon? 
= + Traditdres autem, “ dominum dominamue 

; “ interfecerint, vel qui cum uxoribus dominos 
4 rum fugrum, vel 


mele, $* morum. 
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, was mon pty ou te chew "Be. 
vd Le) Di ays 2 Placita rl 
Per Nicholaum de Wa ud 
adr sn 





oe fawilia exercitu  ausilio spin 









ae bee ; pt Nichofaus de’ Segrave motu proprio; malitiose, 
ee _abfque caufé contentionem &F di ifcordiam verfus Johannem de 
- well in in eodem exercitu Srniliter in auxilium regis ‘exiftentem 


nov bat, A ‘Taying great iniquities to his charge ; that. Grumbwelt 
wed to defend himfelf againft thefe imputations, as the king’s court 
ould award ; Et ad hoc fidem Juam ci dedit ; et poft ojufdem fidei 
ionem prediftus Nicholaus’ elongando fe & fuos, & extrahendo pra 
7 jum _Johannem SF fuos ab exercitu S auxilio ipfius domini regis, 
tum in ipfo Nicholao fuit, eundem dominum regem inter inimicos 
5 pericule hoftium fuorum relinguendo Jprevit, & pradiétum Johan- 
em. ad fe defendendum. incuria regis Francize adjornavit, & certum diem 
og dedi ; et fic, quantum in 0 Suit, jubmittens ¢ roa -fubjiciens dominium 

Sel regis & regni Anglie Jubjetii oni domini regis Francie ; and that in pur- 
fuance theréof contrary fo the king’s prohibition he took his 

+ oe “journey towards France ; and that he did this “nequiter & ma. 

* Litiost in perfona domini regis periculum, curice fue contempium, corona 

+ tee dignitatis Jug regia lafionem €& exharedationem manifefiam, @ 
#, contra ligeantiam, homagium, juramentum, & fidelitatem, quibus ipfe 
»  damina regi tenchayar.” Segrave confeffed the offenfe. » The lords 
in parliament are charged by thesking upon their alligeance to give 
_ advice, what punifhment was to be inflicted ; “ Qui omnes habito’ Super 
© hoc diligenti tradtatu &9 advifamento, confideratis & intelledtis omni~ 
os bus in ditlo fatto contenti¥ €8 per praditium Nicholaum plend & ex. 

ae pre fst cognitis, dicunt, quod crimen hujufinedi meretur nam am 

“ M fienis vite, &c.” but he was after pardoned. ; Aen ¥ 
- Which. judgment feems to import no lefs, than the dtieda tof high 
fon, tho the whole judgement be not dcohinelt at a - "ada 
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Accroaching of royal power was a ufual re of pigrttin 
ently, tho a very uncertain charge, ‘that no man n Soul ia A 
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it was, nor what dette to amet it 





id; accroach royal power, whereof fevers! nftances are given ( 
great charge againgt Roger Mortimer tthe 4 ian es, 


ichitig of royal power, Sees giv 
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rp ide Knighton, p. 2585 2547s Edi Tory 













lords in i ligt bee wht 

at concerned the death of 

ward Us Relieaue wi ; << 
Trine 9 Bx 3. Rot, 23. rex coram reges Fon Gerberge, Kat, i ine 


died i! * Quod ipfe fimul cum aliis. in campo villa de Royfton i in alt 


regia ffraté,” rode.armed with his fword drawn in his hand mado 
guerrino, and affailted and took William de Betelisford, and derained j 
him, till he paid 90/, &e. and took away his horfe, af ufitrpands fibi 

“ infra regnum regis. regiam potefatem ipfa domino rege in partibus 
ee exteris exifiente, contra fui ligeantiam, & regis & corona becg 

prajudicium, <9 feditionem manifefiam:” he prayed his clergy, 

but was oufted of it, Niet rivilegium clericale in hujufmedi [8 ) 
cafe fiditionis is fecunditm } legen &9 confuetudinem regni haélenus obtentas 
& wftatas non eff allocandum (h) :, but yet he refufing to plead was 
not convicted, as in’cafe of treafo&, but was put to penance, ad pa= 

-nitentiam fuam ; two of his companions being convicted by we 
had judgment, guod di iftrahantir © fufpendantur, 

‘© This judgment it feems troubled the commons in sadder who 
thought, that the accroaching of royal power was fomewhat too 
general a charge of treafon before the ordinary. courts of juftice, tho 
vit had been ufed in charges of tyeafon in parliament; and therefore” 
in the parliament following held “Craftine Hilarii 21 E. 3... 15. 
there is a petition in parliament in thefe words: tem prie le com= 
men, ge’ come afcuns des juftices cn plawe devant eux ore de novel ont: 
adjudges pur treafen accrochment de royal poer, pry le dit, commen, que 
le point fait defelare em ceo parlement; en quele cafe ils accrochent royal 
peer, per quei L s fei s'perdent.lour profit de le forfeiture de laut te- 
nents, et les a arreynes, beneficie de feint efelife. : 

‘Re’. En les cafe, ou tiel judgments font rendus, font les points des qi 
ee fons se a declares per mefmes les judgments. ‘ ry 

it appears, , that Fohn at Hill was indidted, and 4 

n for ae death of Adam de Walton nuntii domini f ‘ 
wm end. ; ae. | 







aoe ape Sie oes of malice prepenfe, that A 
| of Gee abe wars with certain men of arms,. ih Ps 
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ich Mortimer and Gurney were attainted of nae — 
of Tords in parliament. 4 E. 3.n.4, 5. (Ck). 

egg Matravers was fufpected to be guilty, -but yet. we saad 

Re a another game, for tho he knew of the death of Edward Il. 

: pet the informed Edmund earl of Kent, half-brother to Edward Ue. 

that he was living ; the carl therefore with many others raifed a forcé 
_ for his deliverance, but prevailed not, but was for that fa& attainted: 
of treafon, anno 3 E. 3. which attainder was afterwards in the par- 

- liament 28 £, 3. reverfed, and the grand child: of the earl of Kent: 
reftored (1): Fohn Matravers, who it feems had animated thecin- 
furre€tion of the earl of Kent, tho he fled into Germany, yet by judg- 
ment of the lords in parliament 40H, 3 n. 3. was attainted of treafon’ 

» forthe death of the earl-of Kent: the words of the records are, 

‘+ Tresetouts les peres, counts, et barons affembles a coft parlement a 

© Weltminfler i ont examine eftraitment, et fur ce font affentus et ac= 

“ cordes, g¢ John Matravers fi eff culpable de la mort Emon count de 

“ Kent de uncle nofire feigneur le roy ge ore eff, come celui ge principal- 

a co ment, ‘trayteroujmen’ et Faufment | la mort le dit counte compaffa iffint, 

© ge la ou le dit John favoit la mort le roy Edward, me pur quant’ le 

i “ at John par enginous manner et par fes fauffes et mauveyfe fubtilties 

RY Of te dit counte intendre la pye le roy, le quel fauffe coimpaffement fuft 

*caufe de la mort le dit counte et de tout le mal-ge "es enfuift, par quoi 

“ Jes fus-dits peres de la tre et jugges du parlement ajuggent et agardent, 

“* que le dit John n /oit treine, pendus, et bhai come Leia eed re. 

eae “ « gil Joit eftre troue.”* 

"> ' Upon this judgment Matravers brought a iii ela, Rot. 
Parl. 21 E. 3." 65. dor/: but nothing was done upon it; but Rot. - 
Parl. 25 E.3. po. n. 54, 55: be on eee ee ; 
_ ment. Pe a hae ‘a 
ie By thefe, and the like inflances, Dat mh be gon ip app 









' bis peeebven y br bee; Eee. 

Ret. Parl. 18K. 9.8.8. when me tty 12, we ion of Ean 
sin’ Mentone was .re- ‘bata ef cou 

tet te ee ’ 
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And we need: no greater inftance: of this raipliaton fi 31° ; 





ive treafons, than the troublefome reign of king ee 
Richard ll i. which, tho it were after the limitation. of treafons by the : 
ftatute.of 25 E. 3. yet things were fo carried by factions and parties 
inthis king’s reign, that this ftatate was little cbferved ; but as this, | 
or theiother party prevailed, fo the ‘crimes of high treafon were ina 
manner arbitrarily impofed and adjudged)to the difadvantage of. that 
party, that was intended to be fuppreffed; fo that de faéfo that king’s 
1eign gives us as various inftances of thefe arbitrary determinations of 
treafpns, and the great inconveniences that arofe thereby, as if in+ 
deed the: flatute of 25 E,3. had not been made or in force. And: 
tho moft of thofe judgments: and. declarations. were made: in parlia-. 
ment (*) 5 fometimes by the king, ‘lords, and commons ; fometimes: 
by the lords, and afterwards affirmed and enaéted, as laws ; fometimes- 
“by plenipotentiary power committed by aéts of parliament to parti- 
cular, lords and:others, yet the inconvenience, that grew thereby, - 
and the great. uncertainty, that happened from the fame, was ek 
ceedingly pernicious to the king and his kingdofh. ws 

I thall give: but fome inflances.” “Rot. Parl. 3. R. 2... 18. oae 

Iriperial a public minifter, came into the kingdom by the fafe-conduaé 

of. the, king, and he was here murdered (mJ); and an indiS&tment™ 
taken by the coroner upon the view of his body, ‘“ Quel cafe: examine 
“et difpute entre les feigneurs et commons, et puis monfire aw roy en” f 
“plein parlement, “ehoit illoques devant.noftre dit Seigneur le roy declare, 
«6 determine, et affentus, qe tiel fait et coupe off treafon, et crime de royal j 
# majefy blemiy, en quel cafe y ne std — a nulli de enjoyer “—: ‘ 
be) Sead clergy (n).” 
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declaration, i see ay was made and grafted upon the bani wi 






in the acter end ‘of the ftatute of 25 E. * teaching Ses 
: 5 parhi m Bie ee 

the parliamen “of 10. Re th Galen large common Co) ; 

igs ve Sn eg conan great’ pg 4 | 










to he whicl 2 was. t 
ae a cog ot prerogative. Vide Rot, Parl. 10 R, 2. 
Ro Parl, 21. R.. 2, 11. ; 
rt is, pie 25 Aug. 11 R.2 the king called ropetiecr the ts two 
"jultices, and divers others of the judges, and propounded divers 
zs touching the proceeding i in that parliament, and the obtaining 
it commiffion ; and they gave many liberal anfwers, and among 
the reft, “ Qualem panam merentur, qui compulerunt five adlérunt re- 
ie « gemod_ confentiendum confection: dittorum flatuti, ordinationis, & 
ees commiffionis 2 dd ¢ quam quaeftionem unanimiter, refponderunt, quad 
by “ shot ut prodisares, merito puniendi : Item qualiter funt illi puniendi, 
ee impediverunt, regen, quo minus poterat, exer cere, quae adr 
ty’ prerogativam fuam pertinucrunt ? Unanimiter ‘ctiam refponde- 
“« runt, quod funt ut proditores, etiam, puniendi,” wi with divers other 
ions, and anfwers to the like purpofe. tp ps 
“This extravagant, as well as  exttajudicial declaration of. treafon, 
byt thefe judges, gave prefently. an uniyerfal offenfe to the kingdoms. 
for prefently it bred a great infecurity to all perfons, and the next, 
mls craflixo purificationis 11 R,.2. there were divers appeals. 
of t ‘treafons by certain lords appellors, wherein many were convict. 
th of igh treafon under general werds of accreaching rayal power, fub- 
ae ing the realm, &c. and among the reft thofe very judges, that had 
2 th us liberally and arbitrarily expounded treafon in anfwer to the king’s, 
‘igueftions, were for that very caufe adjudged guilty of high treafon, 
* and had judgment to be hanged, drawn, and quartered, tho the execy~" 
\) tion was {pared (¢); and they having led the way by an arbitrary 
e. conftruétion of treafon not within the ftatute, they fell under the fame’ 
|. fate by the like arbitrary conftruétion of the crime of "treafon,, 
8 Neither did it reft here, for the tide turned, and in Rot, \ 
Tt 5] Parl. 21 R, 2. n, 12, 13. the commifiion before-mentioned, 
A and the whole parliament of 11 R. 2. is repealed, and a new appeal 
es of sein againft ae duke of i ye of Arundel, eed 
Ad oners_ in rmer commiffion, procurers ’ 
i Z: that common ftyle_ of accroaching Sy, power, whi y 
aS, of ee were condemned as aioe ae wee) 
Rd ” 


« 
















fe la:mort le roy, ou. de luirdepofer, ou de: fie gS fon pect 
“ cae caine ge levy Le people, et chivache encountre le roy a faire 

“ guerre.deins fon.realme, et de ceo foit dument attaint, et adjugge én 
« parlement, Soit_adjuggex come traytor de. haut treafon’ encountre la 
* corond, ct. forfeit de lui, et de fes heyres, quecunques touts fes terres, 

* senements, et poffeffians, et Libertys, et touts autres inheritements, quetix 

“il ad, ou afeun autre a fon oeps, ou avoit le gees treafon pigs 
“+ fi bien en fee tan, come de fee fimple, au roy. 

. Thefe four points of treafon feem to be included ital the ftatute 
of 25 E. 3. as to. the matter of them, as fhall be hereafter thewed; 
but with thefe differences, viz. 1. The forfeiture is extended farther. 
than it was formerly, namely to the forfeiture of eftates-tail and ufes, 

; the antient way of proceeding againft commoners was 
by indiGtment, and trial thereupon by the country, the trial and judg~ 
_ment is, here appointed to bein parliament. 3. But that, wherein 
the principal. inconvenience of this aét. lay, was this, that whereas 
the ftatute of 25 E. 3. required an overt-a& to be laid in the indi@= 
ment, and. proved in evidence, this a@ hath nofuch provifion, which 
left.a great latitude, and-uncertainty.in point of trgafon, and without: 
any. open evidence, that could fall under hunfan cognizance, fub- 
jeéted. men to the great punifhment of treafon for their very thoughts, 
which without an overt-act to manifett them are not triable but a 
4 God alone. : 

‘Thefe were the abate effets of the breaking of. thig owe (. 
boundary: of treafon, and letting in of conftructive treafons, which: rf. 
by various viciffitudes and revolutions mifchieved all parties firft or 
laft, and left a great unquictnefs, and unfetilednefs in. the 3 ie, 
minds of people, and was one of the occafions of the un- [ 6] hy hy 
happinefs of that kipg. ay 

Henry 1V. ufurping the crown, ois the people being fufficiently 
fenfible 08 pia mifchiefs they were brought in by thefe con~ 










eat infecurity thereby, Ret. Parl. 1 He - 
; p21 . is entirely. repealed, that of 


ne be! not fo! ‘or the sale lodged in a committee of 
8, as it ons 21 R. 2, Et auxjut mefme nofire 
renee ge-come i Ue nab eh sf 


5g a 











“+ dement schcaiiasiine y ae ‘aiaiaie per. siieaniihelsiiiialis 
«« de treafon, fi ge yne avoit afeun home, ge faucit, come il fe. deuft 
“ favoit, de faire, parler, ou dire pur doubt des tielx paincs, dit, ge 
“fa volunte eff tout outrement, qe en nul temps avener afcun trayfon 
“+. foit adjugges autrement gil ne feuft ordeignex par fratute en temps de 
« fon noble aiel le roy E.le 3. ge ditu affoyl 5, dont, les dits. feigneurs et 
“€ycomens fuerent tres grandment rejoyces, et mult humblement ent re» 
“ mercierent nofire dit feigneur le roy {/).” 

"Now altho the crime of high treafon is the gretteh crime actin 
faith, duty, and human, fociety, and brings. with. it_ the greateft. 
and moft fatal dangers.to the government, peace, and happinefs. of 
a-kingdom, or ftate, and therefore. is defervedly branded. with. the 
higheft ignominy, and fubjected to the greateft penalties, thatrthe 
Jaw can inflict ; yet by thefe inftances, and more.of this kind, that 
might be given, it appears, . 1. How neceflary it was, that there 
fhould be fome fixed and. fettled boundary, for. this great crime of 
treafon, and of what great importance the ftatue of 25 E. 3. was, 
_ in order to that end. 2. How dangerous it is to depart. from the’ 
i ‘letter of that ftatute, and to multiply and inhanfe crimes into tteafon 
a5. ambiguous and general words, as accroaching of royal power, fub-' 

- ‘warting of fundamental laws, and the like ; and 3. How dangerous it 
-is by conftru@tion.and analogy fo make treafons, where the letter. of 
ec 7] the law has not done it: for fuch a method admits of no 
is “4 limits or bounds, but runs as far as the wit.and invention of, 
accufers,. and the odioufnefs and deteftation. of perfons. omic, will 

* il men (t). 
” See 4. Bla, Com, ¢. vi, and Foft. Difcourfe on High Treafon, page 183 te 251. , 
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5 ene he * : EK 3 
ere the faye of 25 E. 3. and the high teafons thin ign 

~ Parliament was held on Wednefday on ‘on the | St. AG. 

25 E. 5. at which parliament the flatute de clar 

of of ualon was ‘made. “The petition of abe kes Sake 
ea “ohh Sacer ra co! wary 
Soot atic Ste 
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! ar iach eae 9: n:-ACTi in thee words: eo a 
FuRatea spheietis eigeed anap affignes en diverfes countees’ 
“ ajuggent les gents, qe font:empeches devant.cux, come trcitors par” 

“divers caufes difeonus a la comen eftre treifon, ge plefe a noftre:’ 

« feigneur le roy par fon counfel, & par les graunts 8 {ages desta? 

“ terre declarer les points de trefon'en cet prefent parlement. > 

Ro’. Quant a la: petition touchant treifon noftre feigneur le 

“ roy-ad fait declarer les articles. de ycele en manner ge enfuit > ceft 
'  affavoir, “en cafe\yuant home face compafer ou ymaginer la mort. 

“ noftre feignetir le roy, ou madame fa: compaigne, onde Jour fitz, 

“ primer & heir; ou fi home violaft la compaignesle roiy 8 la eifne » 

“fille le roy. nient marié, & la compaigne a leifne fitz.8¢-heixe du» 

“<ro$; 8 fi home'leve'de guerre contre noftre feigneur le roy-en | 

“ fon royale 5. ‘ow foit adhereant as-enemies noftre feigneur le roy 

«en le royalme, donant a eux eide, & confort en fon royalme.ou par 

“ aillours, & de ceo provablement foit atteint de overt fait par gents. 

“de tour condicion: Et fi home contreface le grant feale” [88 sy # 

“Je roy, ou fa monoie, & fi home apporte faufle monoie | 

“en ceft royalme contrefait a la monoie dengleterte, fi come lay mou.) 

“noie appellee Lufeburgh, ou autre femblable a la dite monoic 

“‘ dengleterre, fachant la monoie. eftre fauffe, ‘purmarchander ow ” 

‘© paiement faire en deceit noftre feigheur le roy & de fon: people: .~ 

‘¢ Et fi home tuaft chancellor, treafurer, ou juftice noftre feigneur le, 

"7 ‘roi del un baunk, ou del autre, juftice ep eir, des affifer *& de touz 

‘<-auters juftices affignez a oyer & terminer, efteantz-en lour. places’ 

“ enfefant lour office, Et fait a entendre ge en les cafes fufnomers: » 

“ doit eftre ajuggee treifonce, ge eftent a noftre feigneur le roi & 

“* fa royale majefte, & de ticls maneres de treifon la forfeiture. des 

“* efcheets appertient a noftre, feigneur le roy, fibien des terres, 8¢ 

“ tenementz. tenuz des auters, come de lui mefme: ouefque ceo il y 

“ ad autre manere de teifon, ceft.affavoir, quant un fervant tue fon 
“« meftre, une feme, qos tae: fon baron, quant home fecular ou de... ” 
Ban tue fon prelate,'a.qi il doit foi &¢ obedience, & tiel manere” 


















e « efcheets a chefcun feigneur de fon 
ge plufours autres cas de femblable trei a 
ayenir, , quenx home ne purra penfer ne 
 affentu eft ge qui autre cas fuppofe treifon, if 
erame nt, aviegne de novel devant afcuns juf- 24 
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snsieipliiaaddiien siatiaaeaaeesiataaiilian 

« monftre, & declate; “le quel ceo doit eftre ajugge trefons ow aut’ 

“ felonie’; 8efr par cas afeun home de ceft royalme chivache armee 

4 @hieiiovest'60 ofecretinent ad géntz armez contre afeun autre: pur 

‘duituer ou defrobber, ou pour lui’prendre & retener tanque il face 

ee © fy ou ‘raunceon pur fa deliverance avoir, neft pas lentent du roy 

4 “ Sedu fon counfeil; qe-en tiel cas foit ajugge treifon, einz foit ajugge 

“ felonie, ou trefpafs folonc la ley de la terre Per PSR ufee, 8 

# folone pt cas demand: Et fi en tiel ¢as, ou autre fem- 

8 “ blable devant ces heures afcun juftice eit ajugge treifon, & 

aU 9]. ' par yeelle caufe les terres & tenementz devenuz en la maine 

feigneur le roi come forfaitz eient les cheifes feignours de fee 

“6 low efcheets des tenementz de eux tenuz, le quel ge les tenenfentz 

‘ foient en la maine le roi ou en main dauters par doun, ou en autre 

' “-manere: favant toutes foits a foftre feigneur le roi lan, & le walt, 

** 8 auters forfeitures des chatelx, ge a lui attient enles cas fufno~ 

‘mez, 8& ge briefs de /cire facias vers les terre-tenants foient grantez 

*-en'tiel cas fanz autre original & fanz alover la proteétion noftre 

“-feigneur le roi en la dite fuyte; 8& de‘les térres, ge font in la maine 

* le roi, foient grantes briefs as vifcontz des countees la, ow les terres 

ips de oufter la maine fanz. autre delaie.” 

‘The ftatute itfelf is drawn up upon this petition and abi and 

differs nothing in fubftance from the anfwer to the petition upon 

_ the’ parliament-roll: the ftetute itfelf runs in thefe words: “ Jtem, / 

_ # whereas divers opinions have been before this time in what cafe 

.  treafon fhall be faid, and in what not, the king at the requeft-of 

** the lords;and,of the commons hath made a declaration in the 

_ “manner, as hereafter followeth; that is to fay, when a man doth 

** compafs or imagine the death of our lord the king, or our lady his 

“ queen, or of their eldeft fon and heir; or if a man do violate the’ 

_ ® King’s companion, or the king’s eldeft daughter unmarried, or the 
_ Sowife of the king’s eldeft fon and heir; or if a man do levy w 

‘ * againgt our lord ‘the king in his real,:or be adherent to she king's 

onde enemies in his realm, giving to them aid and comfort in. the realm 

|» orelfewhere, and thereof be provably (a) attainted of open deed 

by the people of their condition ; and if a man counterfeit the 

bes "eid ees ome nnen tee ae 


“(Gh See 9 Co gts the 











edule. to the money oh: Bight 
«the money called Lu/hburgh, or other like to the faid money of 
“England, knowing the money to be falfe, to merchandize or make’ 


' payment in deceitiof our lord the king and of his people: and ifa 


-_- 


“ man flay the chancellor, treafurer, or the king’s juftices of the one 
“ bench or the other, juftices in eyre, or juftices of affize, and all 
“ other juftices affigned to hear and determine, being in 


"ches ee hnd--it: is! to ‘be unders? [so] 


“ftood; that in the cafes above rehearfed that ought to be judged 
“ treafon, which extends to our lord the king and his royal majefty, 
** and of fuch treafon the forfeiture of the. efcheats pertaineth to our 
« Jord the king, as well ‘of the lands and tenements holden of others, 
« a¥ of himfelf: and moreover there is another manner of treafon, 
“that is to fay, when a fervant flayeth his mafter, or a wife her 
“ hufband, or when a man fecula®, or religious, flayeth his prelate, — 
* to whom he oweth faith and obedience ; and of fuch treafon the 
“-efcheats ought to pertain to eyery lord of his own fee: and be- 
** caufe that many other like cafes of tréafon may happen in time | 
«* tocome, which a man cannot think nor declare at this prefent time, 
* it is aceorded, ‘that if any other cafe-fuppofecxtreafon, which is 
“ not above fpecified, doth happen before any ” juftices, the juftices 
« fhall-tarry without any going to judgment of the treafon, till the 
* caufe’ be fhewed and declared before the king and his parliament, 
whether it ought tobe judged treafon, or other (4) felony: and 
“if par cafe any man of this realm ride armed covertly, or fecretly 
** with men of arms againft any other to flay him, or rob him, or 
“ take him, or retain him, till he hath made fine or ranfom for to 
have his deliverance, it is not the mind of the king, nor his 
** council, that in fuch cafe it fhall be judged treafon, but fhall be 
* judged felony, or trefpafs according to the laws of the land of old 
* time ufed, and according as the cafe requireth. And if in fuch © 
& cafe, or other like, before this time any juftices have judged trea- 
“ fon, and for this caufe the lands and tenements have come into 
“ the king’s. hands. as forfeit, the chief lords of the fee thall have 
the efcheats of the tenements ‘holden of them, whether that the 


ee ‘fame tenements be i. the king's hands, or in others by gift, or in 4 





“othe T 5; favix always to our lord the king the year and 

Sa fi be a ar ee ls ; 
(8) ‘The tranflation ‘feems wa ited may he either OF autren 
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* the cafes above-named ; and es ieiaine Helaapiaal pint 
“im fuch cafe againft the land-tenants without other ‘original, ‘and 
| awithout allowing any proteétion in the faid{uit; and:that of the 
- 6 lands, which be in’ ‘the king’s hands, writs be granted to the sheriffs 
# of the counties, where the lands be, to deliver them gee the 
; He pamerpesrganrand se wi sprit 
"The feveral high dichistaileg cadbckon tele: Peaks ack 
a % “The compaffing of the death of the kings 2d 2en; OF prince and 
_ declaring the fame by an overt-act. . a 
/ as ‘The violation or carnal eget King confor, the 
ee King’s eldeft daughter. unmarried, or the sascsaieie i 
am ‘The levying of war againtt the king. - 
Y iy . ‘Phe adhering. tothe king’s vildleserlcbie te ado witha, 
oe fame:by fomecvertat. © 
oh ‘The counterfeiting of the-great feal or a oe ee Rig 
!@) "Phe counterfeiting of the: Mees coin, or. binging ont 
\ Siete 
9. The, killing of the sheckitior; andi juitices:, of pr “one 
. r the other,.juftices:in eyre, juftices of afte, indhices of liad 
meer’ in their places doing their offices. 
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~ Whar hall be evidence oF an evért-al pve ch 


=— an igh: hi a ai AR slag Ria. Aaktay se SE we. " 
_ "The: fora of an indi€tment of compating * sees pei Hi 
ing, queen,: or prince. » Svinte 718 ae 
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T. What thall be faid ¢ man compaffing, &e. p 

‘The general learning of this point in relation t to natural, accidental, 
or civili incapacities hath been at large handled i in the former chapters j 
but there is fomet ig peculiar to the cafe of high treafon, which i > 
confiderable in thid divifion. 

If an alien atmy comes into England, and here compafs: the ‘death 
‘of the king, | queen, or prince, this is a man compafling within this 
law; for, tho he be the natural fubject ‘of another price, yet during 
his *etidendh here he owes a local alligeance to. the king of England, 
and tho the indictment fhall not fiyle him naturalis fubditus, nor 
the cing’ naturalem dominum, yet it “hall run proditorie o contra i lige 
antie ¢ jue debitumn. Co. P. C. p. 5. 7 pe Calvin's $ ‘cafe (a J. Dyer 
144y rr 


and here fettles his abode, ‘and afterwards war is proclaimed between 
the two kings, and yet the alien continues here anti takes the benefit 
of the king’s laws and protection,‘and yet compaffés the death of the 
king, this isa man compafiing within this law ; for, tho he be the na- 
tural fubje&t of another prince, he fhall be dealt with as an Engli if 
\ fubje&t i in this cafe, unlefs he firft opéaly remove himfelf from the 
king’s s protection by paffing to the other prince, or by a public ‘renun- 
ciation of the king of England’s protéGtion, which hath fome nog 
with that, which they call diffidatio, or defiance. 
And the fame law I take to be, if the fubject of a foreign és 3} ; 
prince ‘in war ‘with ours come into England and here trade and 
inhabit either a8 a merchant, dweller, or fojourner, if fuch a perfon« com- 
pals the death of the king, he may be dealt with as @ traitor, becaufe he 
sorties not ee nenemy, or by way of hoftility, but partakes 
s oa this agrees the cafe of Stephano Far- 
“ Eewes. Tinoco, Portuguene born, and 
ain, between whom and the hres of 











+ . 


If an ye amy fabje& of another prince comes into this kingdim he 
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05 ick mercatores ‘tetra lise r 
weniantur interré illé ‘contra nos guerrid; Ss f 

 alit falvi fint in terré noftra.” ne aE ER 
; (The flavute {peaks. indeed ‘of mereatores, but 


- A od tact 3 in ancient times before the fubjeéts of 
ri, n hoftility refiding here were dealt with as enerhies,. a 
























“leet of te kg ron mh : 
And. after fuch proclamation, yet upon caution “i 
mainprife de Je bene gerendo, fometimes ig oaths: 


coset in cafe war fhall happen between 
ag of England, viz. that they fhall have conver 
__ forty days by proclamation to’ avoid therealm; and i 
Laer cannot do it by that time by reafon .of 
” fall have forty days more, and in the mean 
h iidsanitaaees during thefe eighty mt they. 
ae they do any treafonable ad en 
eo indicted of treafon, notwieiilsiaing’ the ‘ho 
fovereign and the king of England ; but but 
ae 3 in a way of trade after proclam 

» his demurrage allowed by this ad, se! 
By my ; dot yet if he after that time 
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C PO page| 3. stole sa Sc: 

ot | ‘guilty of treafon, but mult be dealt 

law, »takenwith that allay, that is givenin 

Calvin's cafe, fol. 6. bin thefe words ; © But if an alien enemy come 
“* 10 invade this realm and be: taken i im War, he cannot be indiéled of 
“ treafon, forthe indiGiment cannot conclude contra ligeantiae fuse des 

“ bitum :” the like may. ‘be faid of fuch as ‘are fent over merely as 
fpies by a foreign yr » in hoftility ;. but an alien enemy living here 
in the condiion o}) an inhabitant or trader may be guilty of treafon as 
well as an. alien amy, for he doth it proditori? and treacheroufly, and 
inft the obligation that lies upon him, as well as any others, tobe 
trise to.the prince,..the benefit of whofe laws and protection beboldn 

fo ng as he is under the fame. 

But yet this is obfervable upon the ature of Magna Charta; cap. 
30. and what hath been before faid, 1. That if an alien enemy comes ~ 
into England after the war begun, and lives here under the king’s pro- 
teétion as afubject, yet if he practife treafon againft the king during 
fuch his abode here, he may be indicted of high treafon contra ligean> - 
tie fue debitum. 2. Yet fuch an alien, coming in after the, war bes 
gun without the king’s licence or fafe-conduct, cannot claim f 
the privilege allowed by the ftatyte of Magna Charta, cap. 95] 
30.. to thofe that were here before. the beginning of the war. 2. Cr 
Inf, 58.3. That by the law of England debts and goods found in y 
this realm belonging to alien enemies belong to the king, and may be p 
feized by him. 19.£. 4. 6.7 E. 4. 13. and therefore in debt brought 
by an alien enemy it isa good plea in bar primé facie, that the perfon ‘ 
* an alien born zm G. in partibus tranfmarinis fub obedientié Philippi 

is Hifpanize hoftis &8 inimici domini regis; fo that, tho to fome pur- 
ae re is under the king’s proteCtion, fo as.to be guilty of treafon, — 
‘if, he “confpire againft the king’s life, yet his goods are not by law 
privileged from confifcation ; andthe reafon is, becaufe he might {e- 
cure his goods by. purchafe « of letters patents of denization, and he thall 
Rot take away the king’s rights by, his negle& therein. ' 

Butthen, what if. in truth: our merchants have liberty of ached 
their ih ace and sey i in the hoftile rooney ? hay the 






















sd quomede rretorchgfir T ‘Bi sri cnbie ee “The kin mutt 

tained of the truth: of the fact, in whofe cognizance it belt lies ; and. 

if he be fatisfied, that our merchants are permitted to recover their 

) n the hoftile kingdom without impediment or ‘confifcation, this 

is 101 notified and declared by fome proclamation, or inftrument 

‘Ghder the: great feal declaring the fact, and allowing them to profecute 

for their debts here; and then, by virtue of this ftatute or public de- 

»  Garation, the merchant alien plaintiff may reply, with this aa mat- 

ter in maintenance of his aétion. 

© Here fomewhat may be of uf to be faid touching Weasel byem> 

ae foreign princes, wherein altho fometimes reafon of ftate 4 

_ and the common intereft of princes do de fabio govern in thefe a 

Mei ill not be amifs to confider the opinions and ec 
yet it will not be amifs to con Pp practices 

£56) of former times in relation to this matter. 

‘Firf, Wan Englifiman borf, tho he never took the oath 
‘of alligeance, becomes a fworn fubje&t to a foreign prince, and 
is Employed by him into England as his minifter, agent, or embaf- 

' fador, and here confpires againft the king’s life, he fhall be. indiéted 
atid tried for treafon, as another fubject fhould be ; and the reafon is, 
- becaufe no man cws fhake off his country wherein he was bora, nor 
abjure his native foil or prince at his pleafure. ‘This was the cafe of 
Dr. Story, who had fworn alligeance to the crown of Spain, and was 
_ here condemned and executed for treafon. Vide Caméden’s Eliz. 14 
P Eliz.168 (a). ° 

* Secondly, But if a foreigner being the agent, minifter, or Saabs. 
- fador of a foreign Prince either in amity or enmity with the king of 
England come over with or without the king’s fafe-condué, and here 
confpire againft the life of the king, or to raife rebellion or war 
a him, fome have been of opinion, that hé may be indif4 of 
_ treafon ; but by the civilians he cannot, becaufe he came in asa a for 
reign embaffador reprefemting the perfon of his prince, and therefore 
Peale ba be fo dale with in fuch cafe, but by the law of. ‘nations may 
> bedealt with as an enemy, notas a traitor; “and tho he have ‘the pros ‘ 
f  teétion and fafe-condut of the king of England, yet it is ‘under a 
cial capacity, and for a {pecial end, namely, asa foreign agent. 
if he be criminally proceeded againft, it mult be asa an enemy enemy by the _ 
ra fe eee eat sa ae bt tow ra and in w at 
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i Say Pace, 
wee ? be’ deat i ay an enemy, remains to be farther « p 
fidered, "Condes 's Eliz. _ Jub. anno 1571. p..164. eae 
: dl, - yerefgre thofe, that are moft Arie Yafier A ie A and ~ 
of embaffadors, yet fem to.agree, that if he do not only ha 
confpire the death of the king or the raifing a rebellion againtt him, ': 
but a€tually attempt fuch an agt, as aétually or interpretatively is nike 
confummation er ae tho poflibly the full effect thereof do : 
not enfue, yet vg be dealt. withal as_an enemy, and f97] 
by the law of nations he may be put to death, as if he fhould ftab 
or poifon | the prince, and yet doth not kill him, orraife an adtual. Tes. 
ious army, or thould levy an actual war againtt the prince to. 
he was fent, and in that prince’s country, as Fabius (e) he 
Roman embaffador to the Gauls, by challenging and fighting with 
the,champion of the Gauls; Plutarch in vita ra the prince, to 
whom he is fent, may, without confulting the prince that fends bim, 
inflict death upon fuch. an embaffador by the law of nations, as an 
enemy : ‘ Confummata autem funt, que coufque produdla funt, quo. 
a preduci ab h hominibus folent, &8 que delinquendi finem flatuere hinge 
“ Vide Albericus Geniilis, Lib. I. cap. 2. de legationibus. y 
Fourthly, But in cafe of a bare confpiracy agninit the life of he 
king, or aconfpiracy of a rebellion or-change of government, neva- _ 
rum rerum molimina, there is great diverfity. of opinions among learned 
men, how far the privilege of an embaffador exempts him from penal. - 
rofecution as an enemy for fuch confpiracies_or inconfummate at-— 
empts, ‘that do not proceed farthey than the machination, foliation, © 
oF confpiracy. icih 
ow piracy empt of this nature by the bifhop of Re ffi, agent and i 
r Of the quicen of Scots,.14 Eliz. the queition was pro- 
tc Lewes, Dale, Druryy Aubry, and Fones, doors of .. 
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, * a ent oe who ftirreth up rebellion againft se : 
ge 3 puld enjoy the privileges of an ems 
= tot ne punithinents of an pe 


ble a Se ee 
ts Eliz. fub anno Secure: ss 
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Hereupon he eas: ‘committed. to the Tower, but yet pi criminal 
; peconlt, againit him as an enemy. 
8 © And Mendoua the Spanifh emba(fador, Bo here i in Eng- 
ls Ny dana foftered and encouraged treafon, was not dealt with ac- 
cording to the utmoft feverity, that poffibly in fuch cafes might be 
whed, but was only fent away, /ub anno 27 Eliz. Camden's Eliz p. 
296. The lord: L’ Aube/pine alfo, the French embaflador, that con- 
fpired the queen’s death, was not procecded agaihft criminally, but 
‘only reproved by Burghley, and advifed to. be mor ) careful for the fu- 
- ture. Camden's Eliz. fub anno 1581. p. 378, 379. 
’ And upon thefe and fome antient inftances among the Romans “a 
“Carthaginians learned mien have been.of opinion, that an cmbaliflor 
“is not to be punifhed as an enemy for traitorous confpiracy againft the 
‘prince, to whom he is fent, but is only to be remitted to the prince 
that fent him. Albericus Gentilis de Legationibus, Lib. M, cap. 18. 
Grotius de Fure Belli, Lib. N. cap..18. (f) who gives thefe two ins 
ftances in confirmation thereof. 
‘The truth is, the bufinefs of embaffadors is rather managed accord- 
ing to rules of prudence, and mutual concerns and temperaments 
“among princes, whére poffibly a fevere conftru&tion of an embafla- 
_ dor’s a@tions, and profecutions of them by one prince may at another 
“time return to the like difadvantage of his own agents and embaffa- 
dor’s; and” therefore they are rather temperaments meafured by po- 
“Hite prudence and indulgence, than according to the ftri@.rules of rea- 
‘fon and juftice ; for furely confpiracies of this kind by embaffador: 
are contrary to the truft of their employments, and may be deftruétive 
tothe ftate whereunto they are fent, and according to true jea- 
. fures of juftice deferve to be panifhed, as aéts of enmity, 
4: — treachery by private perfons. . 
And altho of all hands it is admitted, that the prin Qs en the 
© detetiadot i is fent, is the judge of the mifcarriage o' is fue: forcign 
~ embaffador without any application to the mafter from whom In; i is 
Kent, and without any actual dedition or giving him up to the judg- 
geno to fern yet they, alien SR Teens oe oe eeeace 
between. bare conspiracy or machination againft the prince, atid anac- 
ats. ‘oregon depts ais perfon or gover 















or Pon i pci (ety Po death enfoe not, oran sti 
‘raifing of a rebellious army againft him ;-becaufe in thefe latter th 
mifchief is coufummate, as far as the embaffador could effect i it, py 2 
{o prohibited not only by the civil'and municipal laws, Lut by the laws th 
of nations; but inconfummate machinations, accord to their opi, 
nions, are raifed to the crimen lafe majeftatis by civil or municipal . 4 
laws or conftitutions ; and they think it too hard, that an¢mbaffador or *~ 
foreign, agent, who doth fuflinere perfonam principis, fhould be ob- 
noxious to a capital punithment for bare*machination or. confpiracy, 
which is a fecret thing and of great latitude; but this, as 1 have faid, Ps 
is rather a prudential and politic confideration, and to ))) 
Yn meafure of juttice. Ad DG Arde 79 Wis 3 keg; th 
ut now, altho it fhould be admitted that Celie ‘siheat al? 
mitting a confummate treafon is not to be proceeded againft as a trai~ // 7 
tor, ‘but as an enemy; -yet if he gr his affociates commit any. other /+y, 
capital offenfe, as rape, murder, theft, they may be indiéted and proe. tap, 
ceeded tgainft by indiétment in an ordinary courfe of juftice, as other he 
alicns committing like offenfes; for tho thofe indi€tments run. contra 
pacem gegis, yet they run not contra ligeantia fue debitum ; and there- ye 
‘fore, when in the late troubles the brother and feryants of the Portu-"///, 
ga! embaffador committed a murder in the Exchange (g), they were yy 
tried and convicted by a {pecial commiffion of ayer and terminer di- te 
rected to two judges of the common law, fome civilians, and fome ' 6 
gentlemen, to proceed according to the ordinary courfe, fecundum /\4 
legem & confuuetudinem regni Anglia, whereupon fome of them were /. hs 
convict by jury, and had judgment; and, as I remember, fome fome of 
Yhem were executed (4 ). And yet many civilians (i) allow [1 109) 
fame privilege to the comites legati, as to the embaflador z ‘i 
its 5 










difference between proceeding againft an alien (whether 
or other) in cafes of felony and treafon, is well illuftrated 

by the*book of 40 Af: 25. where a Norman captain of a thip with 

The help oF Englift mariners committed robbery and piracy upon the 

narrow gael a eg convict and attaint of trea 
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co (asjiiaee orm : ant. was \auiancl deeds not of 
treafon, becaufe it could not be {aid contra Lgeantia fu debitums 
~The queen confort the wife of the king, or- the hufband of the 
queea-regéai, compaffing the death of the king her hofband or the 
queen regent. his wife, are i hee Pat within se act, Co. 
PC. prBo 
TL. As to the fecond inquiry, ‘abe fhall be Said ong, queens oF 
their elde ft fon, within this law. : 
i We The words our: lord ‘the ting, hg coeend 4“ = foc, 
‘well esto him (1). 5 MMe icc ha i 
{ A. Becadufeivisa declarative law. / |. TS 
2. Becaufe ufually adis of parliament Speaking that accion 3 
pe confining it to the perfon of thatking, when the Jaw paffed, in 
rf | eee his fucceffor ; therefore the ftatute of 8 H. 6s cap. 11. 23 Hen. 
a for Brewers. 27 He 8. cap. 24. that were limited: to. continue 
teal the pleafure of our lord the king; (mw); continued after that, 
king’s death: Mich: 93 & 39 Eliz. Cro. Eliz. 53. ral le’d 
cafe. The flatute of 11 H. 7. c. 1. of aiding our lord the kitig in his 
wars extends to the fucceffor (mj). Hill..10 Fac. 12° Co, Ry. 109. 
MM. 24 Bigs Moore 76. Coke Litt. 9. b. (0). But the. ftatute 
: * eh ¥ of 34 & 35H. 8. cap. 26. giving power to our faid lord the 
“king to alter the laws of Wales, died with him (p ); yet in majaret 
aps “cautelam it was {pecially repealed by the flatute of 21 Fac: cap. 10. 


ty For before the 25 £. 3, piragy was that the a {peaks only ofithe King genes. , 
TK «Seed Co. P. Cele an the? this rally, and not ofvhis ices hoa /) 
be! quoted’ in the 4o. E. 3. yet it juttices, chief baron, atto “and ft = y 
Wercae cased to have happened before citor geneial were of. ¢ pin f 
the Matute of 25 Ed. 3, becaule piracy, not word fing im spore his Pole 
enumerated therein among the fpe- which never dies; and tl 
ies of treafon, has acver been counted eh indefinitely, extended. i 
j n fince that ftatuce. Co. P, C. 8. his fucceffors, and “was ‘fo: ex 
GD Vide CP. C. p.6, ee he. g 
| ) OF thefe Matures the firkt only is fo Co. Rep. 109; Seager Ne 
ae acts ag Goo eeBe 53 revo. 
‘x4. and 27 Hen. 8. cap. 24, fc. Se only 
the king without the addition of bis 
firs and fucceffors, 10H. 7 7. bit is faid 
Keble with relationto 9. H. 6, cap. 2. 
} not denied by the’conrt, that where a_ 
its\to continue fo long ax it flail 
our lord the king, it continues in md 
) pro oclamation al 
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am becaete thee words of it are not,  y 
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is the time being. Our au- 
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day the anceftor dies; and therefore the compaffing his death béfore — 
coronation, yea before proclamation of him, isa compaffing of the 
king’s death, for he is a king prefently upon the anceftor’s death; and 


the proclamation or. coronation 


are but honourable ceremonies 


(q) for the farther notification thereof: refolved 1. Fae, in the cafe of 


Wehe and Cheng. Co. P. CQ. p. 1. 


» 8. Phe queen regent, ‘as were queen fury and queen Elinabth, i 


a king within thil a@ (i. 


ae ee king de. facto put. not de jure (/), fach as were H. 4. H. B.. 
Yee 6. Re we ies in attual poffcfion of ” crown is a 


4 | 


ec 1) The coronation is Tomédhing more 
‘than only an honourable ceremony, for ite 
isa eke: a aan to govern according 
to law, was always required by the 
ftitution of the kingdom, 
Brompton peaking of the eoronation of W”. 
i img? of York performed 
, ¢ Guliclmom regem ad 
‘ a Nogheane tuenda’ = rele 
perdi: fuum réefle rezendum, Ef 
i) Sy Din pinapt folemniter 
adfrinstn ‘and Braé. Lib. 111. capt 9, 
fays, that the ‘king of Engiand debet in coro- 
natione fua in nomine F-fu Chrifti prafiro 
«ame pa tae fromittere popule fibi To. 
dito, rhs allo 1 Wi SM. cap. 6, 
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(r PoC. p 7. This appears b; 
the decl 4 ager ctete iat toga meee 


Bid oa which with refpeét 























t ‘was never known in 
e shied white ade ob yas 
i ave bose Serrerely ovented to ferve 

e turn: oule of York; nor do I 

fi ‘fuch a diftinétion ever mentioned or 
“fee in an) of aout ancient: Hawks, 


_caufe the aét o 


norsy ary fran 


dee US 


leadings ¢ + his point was mt argued by he 
Sadpess but by the ferjeants and ; 
tices, 9 E. 4. 2.¢, it will therefore be ne~ 
ceffity to diftinguith the di lx 
countel from sla. refolution of the 
Bagot’s counsel afferted, ‘That-all 
* dicial a&ts relating to royal ju 
“ which were not in diminution of th 
** crown, tho done by an ufurper, ‘wo 
* neverthelefs bind the king de jure upon 
* his regrefs, ghawH. 6, wes not merely } 4 
“ an ufurper, the crown. havin; i eps 
** tailed on him by parliament} 
“ denization was an ‘advantage tri 
“ prince on'the throne, for the more {ube - 
*¢ jeéts he had, the better ix'was for pal h, 
* and they likened it to the cafe of 
“ veries {uffered ina court-baron, whi 
 diffeifor was in pofleflion, which ne 
** continue in force \ 
 re-eatry of the diffeitee.”” 
This was all that could be ex 
them to fay, confidering that £4 4. wal 
then on the throne, and they were ot 


to admit, that grams of the ay 
sia gn ae 







































made by H. 6, were void | 
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@eclared H, 4, : 
vefted in E. 4: all Jeck Mar0rsy 
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"ing wih haf in competing i ei etn 
law; and therefore the 4 £4. 20. @. (tJ, a perfon that com- 


C3] aeea the death of HV. 6. was attainted for that treafon in the. 


time of the rightful king; but had it been an.a& of hoftility in affift 
‘ute of the rightful heir. of the crown (*), which afterwards ob- 
tained, this had not been treafon, but é conver/o thofe that affifted the 
ufurper, tho ina@tual poffeffion of the crown, have fuffered as trai 


* mon perfon; and that if a common rab upon all nial on this cafe with the 
« i sadn were diffeifed and re-entred, his jultices of the corpinon pleas, and they 
would defeat all mefne aéts; were all of calles that thofe matters 
+ and that therefore E. pan | in th ee were not {ufficient to arreft judgment ; and 
 feent from king Richard, an accordingly judgment was given for Ragor” 
“ being but an afirmance of ny nama Euhy F20a sebridged i in Br. Parents 466. 
‘*©Aaw, his tegrefs would avoid all atts Denizen 3. Chart-e de Pardon 22. een 
“done by the ufurper, for which reafon «tiem 4c Tedginent An F. Affife 295 
“ provifidn was made in that a& for xen 1. 
dag of wards, licences of mortmains, From this flate of the cafe it appears, | 


“ charters of pardon, and judicial aéts, . that the queflion was entirely upon thes. 


“ but.no provifion was made for grants of cosliradign of an ad of parliament, i not | 
# denization ; chat the patent in contro- upon any maxinis of common law ; and 
* verfy was to the pase of the it was faid, that that aét was an firmance— 
“ king, fince it was not reafonable, that of the common law, yet that wf; only “ 
# fuctian alien thould be made his fubjeé& faying of counfel, and unfu po t oad ery 
ym igs his will, for by the fame reafon - - book-cafe or record :- fo’ ; 
6. might have made twenty thoufand _ tion here taken by our pd 
« Frenchmen denizens ; that if a Da 
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eh ee e between H. 6..and another by warranted by the conititution or common 
: ould not bind Z. q. and yet,fuch law of this kingdom, all’that is here faid 
| WOleague is intended for the advantage by him on that ppl snuide Wll 40 tp Me 
|S ofthe realm; thatan exemption granted ground, 
ace y H.6. from being put upon juries in (t) This cafe is cited before by our | 
i 5 fifes, &c. would now be void.” . author », 61. but is fomewhat di i 4 









Here piling the chief juflice interpofed related in Stow's Anmals, p. 418, Se 
ind aid, J do hot to this; oor ri 8 | rat a oF A 
| pertains toewery ki reafon of bis ut w ta 
ide ice and pri ho ip pbk determine who that is? Our 
‘ace in grantin ore prudently adds, which 
we to ie and a timation ~ tained, for ANS is the moft . 
Mothis is? Yelverton at fir to a ay queftions of this nature ; ; 
that the rw was void, not by th ae Me be td cron not : ta 
the Fea of E. 4 avoided all fach 28 af h y, 
fn 15% by H.6. but becaufe the ep en 
of i Sos 
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djourned, during which Peng fe J emis 


as sme wa ahd de: duet of Bwiren in fuch 
ori of the, plaintiffs; a new affife was 






sion them ? 
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” tors) as! ln pie laste of 1 E. 4 (¢), and as was done upon” 
the affiftants of HZ. 6. after his temporary re-adeption of the crowa 
in 10 £4. and49 Hi 6. 

5. A king admitting by a& of parliament his for 3 in confortium= 
imperii, as was done by H. 2. whereby there was rex pater and ree 
filius, only the father referved to himfelf the lige homage or allige- 
ance of his fubjeéts, yet the: fon a€tually adminiftered the kingdom ; 
the father continued a king, and a treafon committed againft 

’ him by his fon or any of his fubjects was treafon within this [104] 

»,, a6t5 and fo was the fon a king within this aé, as in reference to all 

the father, a fubordinate king, that had the jura imperii, as the 

of Scots was after his homage done to king Edward 1. and 

therefore compaffing his death by any of his fubjeéts had been high 

ireafon within this a, if it had beén then made; for it is miftaken 

in lord Coke’s P. C. p. 1. that H. % refigned his crown, for he con- 

tinued {fill rex de fatto & de jure, as Hoveden tells us. Vide fipra 
cap. 10. 

Having thus thewn who is a king within this a&t, we fhall the’ 
more eafily fee who is not a king within this act. 

1, The right heir of the crown, during fuch timeas the ufurper is is 
in plenary poffeffion of it, and no poffeffion thereof in the heir, is 
not a king within this act; fuch was the cafe of the houfe of York 
during the “plenary poffeffion of the crown in H. 4. H. 5. H. 6. but 

if the right heir had once the poffefhon* of the crown as king, tho 
n ufutper hath gotten the poffeffion thereof, yet the other continues 
\ ftyle, title and claim thereunto, and afterwards re-obtains ‘the 
poffeffion thereof, @ compaffing the death of the rightful heir’ 
that interval, is. compaffing of the king’s death within this 
a&t, Sor he continued a king itil, qua/i in poffeffion of his kingdom; 
this was cafe of £. 4. in that {mall interval, wherein H. 6. te- 
crown, and the cafe of Z. 5. notwithftanding the ufur- 
je@of hisuncle R.3. 

2. If a king. voluntarily refign, as fome in other countries have 











aking within this a&(u); but we never had fuch an. 
ng lane Schetbuan 2. Niaaabaamasr alain touch- 
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ing, side Guschiii: of Bem Liat stay Ste for 
aes a violence and oppreffioms... 6 
ake a thus much is certain that altho E. 8 hed a ‘kind 
ingly es, office, shies the. ‘ininion of teas teas E 2. 
-eontinued,. as to. fome purpofes, his rogalcharaéter, for in the par~ 
lament of 4 £..3. Mortimer, Berisford, Guerney, and others had judg- 
ment of high treafon given canes for. sveaiain 0€ -E..2.1 er 
_ bis depofition, A ites PSE RAE 
-» Neither was this dulgreent i 8 ii upon that old opinion 
an Britton (x), that. killing of the -king’s father was, treafon ; for/ 
‘tho in fome parts of that-secord, as in the judgment of the lpr 
vagaint? Mortimer, the words are, Touchant le mort feigneur Edward 
pire nofive feigneur le roy, ge ore t/2,—-countes, barons, &9 peressvcome 
Jugges.de parlement, agarderent {adjuggerent le dit Roger, come tretor 
. ht enemyrde rey (Sde realme, feufi treine SF pendu, yet in 
of that-roll of parliament he is ftyled at the time of his m 
lige, and fometimes rexy ag n. 6. The lords make>their: “prt 
_pthatthey:are ‘not to judge.any but their peers; yet they de 
they gave judgment upon fome that were not their peers, in velpect of 
othe greatnefs of their crimes; e¢ ce per enchefan de murder de Seigneur 
hie 8c, and in the arraignment of Thomas lord Berkelefor that, 
+ offenke, the words of the record are, Qualiter fe velit acquictare demorte 
me apfius. domine regis, who pleaded, Quod: ipfe de morte ipjius domini / 
_wegisvin nullo ¢fiinde culpabilis ; andthe verdict, as it was given in’ 
parliament, 4 2, 3m. 16. and the record is, Quod prediéius Phony: 
in nullo oft culpabilis de morte praedi&i domini regis pean eMe Veg 
ane fo that the record Ryles him rex at the’ time: of ~—— 
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was not toe. “upon ‘this account, ‘that he was father to king. RAR, 
but that notwithfanding the formal depofing of him, and that pre- 
tended or extorted fefignation of the crown mentioned by the hifto- 
ries of that cage,” yet they fill: thought the charaéter regius remained 
apon him, and the murder of him was~no lefs than high treafon, 
namely, the killing of him whe was fill a Heings tho. deprived of the 


a@ual adminiftration of his kingdom. 


3. The hufband of a queen regent is not a king within thi ie, 
for the queen. ftill holds her fovereignty entirely, as if the were fole: 


pide 1 Mars cap. 2. Jeff, 3. and for the remedy thereof ‘there was 









a iecial temporary act made enacting and extending treafon as well 
to the compafling of the death of king oR of Spain hufband:to 
queen AZary, as of the queen, and for the ‘making of other adts 
againft the king, as againft the qiften, within the compafs.of high 
treafon,, during the continuance of the marriage between them. 
1 2 Mil. & Mar. cap. 0. fo that it feems, tho the hufband of a 
queen mbent be as near to him, as the wife of a king regnant, the 
Mtatute. gf .25 E, 3. declaring the compaffing of the death of the 
‘king’s wife to be treafon, did not extend to i ii sat a _— 
segent ('y). 

4,.A peta viceroy, cuftos regni, or jufticiarius Anglia, which i im- 
port-in fubftance the fame office, viz. the king’s lieutenant in his 







, abfence, out of the kingdom, is nota king within this act (x), tho 


is power be very great, and all commiffions, writs and patents pals 
" i nay and the fame law is eee the lord lieutenant or 


aed aos ‘thedclghinabiglicacon,: tat confilievlaescatin 
i ipali9f till the full, age.of ‘the prince, or till difcharged of that 
pefiner imine ie by" the confent of the lords 












Be fi ‘Peotié'to the third divifion, wa fl ef cong 
eh of the death-of the king, queen, orprince.. 

~The words compa/s or imagine ave of a great latitude. » 

Le They refer to the purpofe A ee min or wil tt the 
quite or'defign take not effect. » 
~ 2. Compaffing or imagining finely of ithel ji is an Sahih a and 
without fomething to manifeft it, could. not poffibly fall under any 
judicial cognizance, but of God alone; and therefore. this ftatute re- 
quires fach an overt-act, as may render the compafiing or magoing 
“atone eens. so cammbace copia af anys 

» And yet we find that other laws, as well as ours, make — : 
er confpiring the death of the prince to be crimen lee maje 
_ the effeét be not attained. 

Ad lepem Julian majeflatis in Codice (a) in the lost of Houniss 
‘ei Arcadius, Quifquis cum militbus, vel privatis, vel barbaris feelef- 
tam inievit fattionem, vel fattionis ipfius fufceperit faer vel 
dedevit, de nece etiam virorum illufivium, qui conjfiliis & confy 
amterfunt, fenatorum etiam (nam & ipft pars corporis nofiri \unt ), vel 






. exjupliber pofirems, qui nobis militat, cogitawerit, (eadem enimNrveritate 


woluntatem feelerisy qua effecium, puniri jura voluerunt) ipfe quidem, 
“atpote majeflatis reus, gladie remit bonis gus omnibus fifco. nofire 
eee: 

» A dare accidental hurt to the king’ 's perfon; “i in rene a heel act, 
secbot any defign or compafling of bodily harm to the king, feems, 
‘not a compaffing of the king’s death within this aGt. pda ) 
\\ Walter Tirrel by command of William Rufus thot ata deer v) 
arrow glanced from an oak, and killed the king ; 7irre/ fled, fo 
-this being ‘purely accidental, without intention of doing the king/é 

harm, hath been held not to be a compafling of the king’s‘eat 
Go. P. C.p.6. Paris t8 Hoveden.anno ult. Willielmi fecufar. 
“fhe 8]. Calculating. of the king's nativity, or thereby Ox, by wi 


Hide gublithing Mind dedaring how dag the king fhall live, or who 










4 | Aha fueceed him, ot advifedly or malicioufly to that i 


r prophecies, feems not a compaffing of the king’s death within 
oon ea it 3. atts Le Sg Be 4 
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queen” St eeadih ip ira Naps 2. and before eb wi 
punithable by fine and ranfom. Ce. P. Cop. 6... 
Compaffing the death of the'king is high treafon (c), tho it Pei 
effected ; but becaufe the compaffing is only an a& of the mind, and 
cannot of itfelf be tried without fomeovert-ad to evidence it, fuch 
au overt-aét js requifite to make fuch compaffing or ania high 
treafon. De quo infra. 5 
IV. Therefore as to the citi’ in cafe of nana the death of 
' the King, queen, ‘or prince. 

1. Tho-the words in the ftatute of 25.E. 3. ant dipeakii Ww 
of attaint by open deed, Bc. come after the claufe of levying of war, 
yetsit refers to all the treafons before-mentioned; viz. compafling the 
death of the king, queen, or prince. Co. P. f 6. 12. and therefore 
what is faid here concerning the coimpafling of in se 
is applicable to queen and prince. ¢ 

And therefore in an indi€tment of treafon innate iiinaiiics tins 
of the Jling, queen, or prince, there ought to be fet down both the 
treafon ffelf, viz. Qued proditorie compaffavit & imaginatus fuit.mor- 
tem &F Aeftru€tionem domini regis, &F ipfum dominum regem interficere, 
and alfo the overt-a&t, & ad illam nefandam & proditoriam compaffa- 
‘tionem B propofitum perimplend’, and then fet down the particular 
overt-aét certainly and fufficiently, without which the ibis is 
not good. Co. P.C. p, 12. 

2. Ifmen cone the det ofthe king ahd the mas, 

and thereupon provide weapons, powder, harnefs, poifon, or [r09} 

leeactee execution thereof ; this is an overt-act within si 4 
Co. PIC, 9.12. 

ett the confpiracy be not Aenihdianlepi diregtly ‘a: pes 

#.the death of the king, but the confpiracy is of fomething that 

bility muft induce it, and the overt-act is of {uch a thing 

uce it; this is an overt-a@ to prove the compafling of the _ 

persian geo be cages ” ah sainaien eer: 

feles, and therefore, eG 

. &, If nen con{pire to imprifon the Ling Setesheiiilen heal. 
“till he hath yielded to certain demands, and for that purpofe gather 

’ “company or write letters, this is an overt-aét to p gh ens 2a 5 

of the king’s death, for it is in effec to defpoil ot te nee. 

ire ith ascent Ke 


. uy - ar 
Binney yor a Pe 
eR ; 1s Le amd RRA : 





















government, and fo’ adjudged by all the judges in 'the'lord Cob 
cafe, 1 Fac. ( me aa in the cafe of the Earl of Effex, 43 ‘Bex: 4 th 
Co. P. ie p12. “But then there muft be an overt-a@ to Prove that 
racy to reftrain the king, and then that overt-aét to prove fuch 
a defign is is an | overt-adt to prove the rseamien 9 the death oF the 


ad 





é‘ But then this muft be intended of a confpiracy Sorcibly to detain” 
ot imprifon the king; and therefore, when in thé time 6f R: 2. in 
‘parliament a commiffion was fomewhat hardly gotten from the king, 
which feemed to curb his prerogative too’ much, “the anfwer of the 
_ judges to the general queftion, * Qualem parnam merentur illi, qui” 
* compulerunt five aréidrunt regem ad confentiendum dit? flatut? ordi’ 
© nation’ & commiffion’ ? ad quam quaftionem unanimiter refponderunt, 
“© quod funt, ut proditores, meritd puniendi, Rot. Parl. V1. R. 2. (f).” 
was too rath and inconfiderate, apd for which the judges themfelves 
ac ak ce traitors, as before:d is fhewn: ¢ i “ for conp 





rhbekigi imprifonment, or injury to his perfon, to 
a 16 | iy conten .to that commiffion ; andthen it had not differd 

- from the execrable treafon of the Spencers, who declared; that ince’ » 
the king could not be reformed by fuit of law, it ought to be done 
per afpertee, for which they were banifhed by two acts of parliament 

ty). Vide Co. Rep. fol. st. in Calvin's cafe. 2. Or it might be 
intended, not’ of a perfonal compulfion upon the'king, but by not/’ 
m4 wring fupplies, or great perfuafion or importunity, and-then W 
could not be treafon ; the latter whereof was the only compulfion@r’ 
arGtation, which was ufed for the obtaining that commiffion. 
And therefore the judges that delivered that opinion, wet 
' venfable i in their decifion of treafon under fuch ambiguow: 
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Tee BO p18 he, eee & a, 
Tt is true, that by the Aeiaahent 1 R 2g. Ca. 4. it was ena@ted,: 
That: every man that conipaffeth or purpofeth the death of the kings or 
to depofe him, or to render up his homage liege, orihe that raifeth peoples 
and rideth againf? the king to make war within his realm, and of thas 
be duly attainted and adjudged in parliament, fhall be adjudged as a 
traitor of high treafon againft the crown ; and this act is particularly 


. repealed by the Ratute of i H. 4, cap. 10.'as a great {nare upon the 


fubje&t; for it is rebired, that by reafon thereof no man knew how 
he onght t0 behave himfelf,,to tie _ or fay, frst of fuch pains 
of treafon. 

But the true eile was not in regard of vi four points ; 
themfelves, for many of them were treafons within the fta- faz 1 
tute of 25 £.3. but that wherein ¢he act of 21 R. 2.. varied from 
the a@.ef 25 £. 3. .were thefe:, 1, That-the compafling to levy). 


aie ‘80 + 


ab 2 Es. Vide <-Mar. B: Treafim the | 


war is mpde treafon by the flatnte of 21 R. 2, whereas the levying. - 


of war orfy was treafon by 25 E. 3. Again 2dly, Tho compafling » 
the’ of the king was treafon within the letter of 25 £. 3. and 
compaffing to. depofe him was an evidence or oyergadt of acome: 
pafling of the king’s death within the meaning of the act of 25:E. 3,” 
yet. both required an overt-act. The ftatute of 21 R, 2. makes» 
the bare purpofing, or, compaffing, treafon, without any overt-act 5. 
and tho it reftrains the judgment thereof tg the parliament, yet it was 
o dangerous a law to put men’s bare intentions upon the judgment 
of parliament under fo great.a penalty, without fome overtadh 
sidence it : this was one reafon of the repeal of the treafons Blige, 


a 





clartd by the ftatute of 2) R. 2. But this was not all, for in that. 
parliament of 21 R. 2. the refolutions of the judges to the queftions 
y the king are entered at large, and received an appto> 5 
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utr “PL RON ZZ. 
‘ealiniasdai sel reno the is Y might 
to the king’s fubjeéts by thofe rath and unwartante ; 
the ftatute of 1-H. 4. Ca’ 10. wvia Bid redcityea al tr ls 
Rtandard of 25 £. 8. and the pes coinage” 2. mre 


_-pealed as appears 1 Hi. 4. Cz. $ 2s 


6. Regularly words, unlefs : thoy? are committed to writing, are 
not an overt-a& within this fiatute. Co. P. C. p- 14. (4); and the 
: reafon given is, becaufe they are eafily fubject to be mif- 


[112] taken, or mifapplied, or mifrepeated, or mifunderftood: by - 


the hearers (/), 

And this appears by thofe feveral a&ts of parliament; which were 
temporary only, or made fome words of a high nature to be but fe- 
Jony. Co. P.C. cap. 4. p. 37. The ftatute of 3 H.'1. cap. 14. makes 
confpiring the king’s death to be felony; which it would not have 


done, if the bare, confpiring without an overt-aét had been treafon. 


7 


* 


26 H. 8. cap. 13. malicious publifhing by exprefs writing or 
words, that the king were an heretic, fchifmatic, iene del; or : 
‘ufurper, enacted to be high treafon (m ). 

1 E. 6. cap. 12. If any perfon or perfons do affirm or fe forth by 


‘open preaching, exprefs words or fayings, that the king, ‘his heirs 
‘or fucceffors, is not or ought not to be fupreme head of the chutch 


of England and Ireland; or is not or ought not to be king of England, 
_ France, and Ireland ; or do compafs or imagine by open preaching, 


‘exprefs words or fayings t depofe or deprive the king, his heirs or 


“fucceffors from his or their royal eftate or titles aforefaid, or do 


openly publifi or fay by exprefs words or fayings, that any other 
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perfon or perfons, other than the king, his heirs or fucceffonyy ‘of 
right ought to be kings of this realm ; every fuch offender being 
convicted, tae he Ak oa “ial frit his goods, and bein 
by ay M a 








But if this be Hay by writing (als printing, PAGED. 
then every fuch offenfe is high treafom by the act of 25 £, 3. vr 
. So much of this a4, as. concerns any thing inderogationof . 
the papal fupremacy, is repealed by the ftatute of 1 & 2 Pa. [113] 
& MM. cap. 8. And fo much, as concerms treafon, farther than ‘it flands 
. fettled by 25 £, 3. is.repealed by the ftatute of 1. Méar. cap. 1. Jeff. 3 1. 
But the reft of this 9, that concerns only mifdemeanors, fands perpe- 

tual, as it feems, 4 
By 1 & 2P.. & MM. cap. 9. Prayers by exprefs words, that God 


would fhorten the queen’s days, or take her out of the way, or fuch - 


like malicious prayer, amounting to the fame ‘effect, .made treafon; 
but if perfon penitent upon his qraignment, no judgment to. en« 
fue, (0) ve like proricines is made during the queen’s life by 23 _ 
cap. 2. 


1&op.e ‘iM. cap. 10. Compafling to levy war againft the satis 


or to her or the heirs-of her body, and malicioufly, advifedly, 


and directly uttering fuch compafling by open preaching, exprefs 


words or fayings; and alfo affirming by preaching, exprefs words or 
fayings, malicioufly, advifedly and dire@ly, that the queen ought not 
to be queen of this realm, is panithable by lofs of goods and chat- 
tels, whole profits of the offender's lands during life, ‘and perpetual 
jmprifonment ; and the fecond offenfe is made high treafon ; but if 

is be done by writing, printing, or, overt-act, then it is made high 


1 Eliz. cap. 5. the fame act almoft verbatim for the fafety of queen 
Elizabeth and the heirs of her body. 

By 13 Eliz. cap. 1. Compaffing the death or bodily harm of the 
ee orto deprive her of the imperial crown, or to levy war againft 
. «i fuch compaffing malicioufly, ‘exprefly or advifedly uttered 








g's Macielg fpeech, ee ee 







pr se yaya erp hat. eis an 
a chifmatic, tyrant,*infidel, or ufutper, is pred 
_procurters and abettors (p ). 


“ Queen's caftles, and fuch co: declared by any exprefs 
ds Bia. aét, deed, or writing, is made felony ; but the a¢tual 
. ing, or with-holding, or burning them, is made treafon. ; 

f e.) Car. 2.,cap. 1. Compafling the death of the king or any bodily ; 
harm teading to his wounding, imprifonment, of reftraint, or to de- 
pofe him, or to levy war againft him, or to ftir foreigners with force 
to invade the kingdom, and fuch compafling: declared by printing, 
writing, preaching or malicious and advifed {peaking, is made high 
treafon : publifhing or affirming the king to be an heretic or a papift, 
or that he endeavours to bring ip popery ; or inciting the people by 
‘Writing, piinting, preaching, or other {peaking to hatred o of his ma+ 


pes “Ws Elz. cap. 1. ie ae = ae or burn the 


- Jefly or the government, difables to hold office (7). 


not make high treafon; 2. words of themfelves are not 


fufficient 


By all which it feems, that regularly, 1. words of = rlves_can- 
tment of 


overt-aét within the ftatute of 25 E. 3. to ferve an i 
compaffing the King’ s death. 

_ And with this agrees that notable cafe of Mr. Pyne in Croke’s reports, 
ra 4 Car. (r) the words of which are thefe, « Upon confideration of 
a the precedents of the flatutes of treafon it was refolved by the feven 
ra ‘ judges there named, and Jocertified to his Maje/ty, that the Speakin 
« of the words there mentioned, tho they were as wicked as might 
“ were not treafon ; for they refolved, that, unlefs it were by fome far 
ne «ticular flatute, no words will be treason; for there is no treafon at this, 





« day, (wiz. 4 Car. 1.) but by the fiatute of 25 Es 3. for imagining the 





a }. death of the king, 8c. and. the indidtment muft be framed 
SJ a upon one of the points in that flatute; and the words Se. 


6 The indi Pe ae iyo that, the 
freon Tce em his a eek 















ico z: corrupt fais of h 
ar not treafon, ‘neither can any 





“Baker i in his Chronicle, tells us of two very har d judgr 

+ treafon given in the ti rof E. 4. viz. that of Walter, ae 
dwelling at the fign of ‘the crown in Cheapfide, who told = es 
child if he would be quiet, he would make him heir of the er crow 


* park, which in his abfence was killed by EF. 4. hunting roe? | 
it, horns and all, if’ his belly that counfelled the king to ki its ts 
whereas in truth none counfelled him to it, but he did it of hinifelf> for 
thefe words both ‘thefe were attaint of high treafon, and executed : 
tho Markham chief juflice rather chofe to leave his place, Man alfent 
to this latter judgment. Vide indictment of treafon for ‘treafon: 
words, P. 3 H. 4. Rot. 4. & 12. Malton’s cafe and Southe tae 
=a tho this be regularly true, that words alone make not Re 
treafon or an overt-aét, yet it hath thefe allays and exceptions. Mi 
(1.) “That words may expound an overt-aét tomake good arbindi@= b 
ment of geafon of compaffing the king’s death, ‘which overt-a& pof- 
fibly of itfelf may be indifferent and unapplicable*tofuch an intent; 
and therefore in the indi@ment of ‘treafon they may be joined with 
fuch an overt-aét, to make the fame applicable and expofitive of fuch 
a compaffing, as may plainly spot by ay of the precedents there 
cited (x). Nie 
(2) That fome words, that are ie menacing | the death or 
ion of the king, are a fufficient overt-act to prove that» 61° 
affing of his death, 14. 9 Car. B. R. Crohagan’s cafe i in [t » a 
ont! (#), who being an Irifh prieft, 7 Car. 1. at Lifhon i in Portugal 
ufed thefe words, “ Pwill kill the king (innuendo dominum Carahum 
 regem Angle) j i] T may come unto him,” polis a. 9 Caroli. i. 
t6 Englan pe ge a oat a 














2 ia an overt-act joined with it, namely, his coming into 
ud, whereby it feems to be within the former confideration, 
» tho the Side into Basle was an act indifferent i in itfelf, 


his minatory words, the words coupled with the act of coming over 
: his coming over to be probably for that purpote, and aero gey 


ge To fay that the king isa baftard, or that he hath no title to the 
"\ erown, is held high treafon. J7.05 Fac. Yelvert. 197. Blane) flower’ 8 
ap & ibideni Hill. 8 Fac. Berisford’s cafe (x). / 
P.13 Fac. B. R.(a) Fohn Owen alias Collins was indicted 
E17] o¢ treafon, for that he, intending the king’s death, falfo 
‘malitoi: fpake thefe words of the king: Zhe king being excdlaranicate 
- by the pope may be lewfully depofed and killed by any whatfoever, which 
Billing is not murder ; and being demanded by Henry White, how he 
dur utter fuch a bloody and fearful conclufion, Owen anfwered, The 
matter is not | fa heinous, as you Juppofe, fer the king being the lef is'con- 
Pele by the pope being the greater; and it is all one.as.a malefaétor being 
ti “convicted by a@ temporal judge i: is delivered ta exceution, fo the king bein 
~ comvitted by: the pope may be lavefully fraughtered by any whatfoevers f 
‘this is the execution of the fupreme Sentence of the popeyas the othfs 
afin the dew: to this indictment he’ pleaded not, aah 4 


Digs | 
































mon law. ty ‘the laws of ‘all nitions; 
therefore an eat f soins the aane death thall be exe= — 
cuted here for treafon ; but for other treafons {hall be remitted into his 
own country to be tried. 3. That words of this natute fpoken We filturo 
have-been adjudged ‘high treafon prefently ; and therefore it wasthere 
faid to be adjudged in the time of HY. 8. in the cafe of'the duke Of 
Bucks, that thefe hords were high treafon, If the king fhould arveft 
him of high treafon, he would flab’him ; (vide cafe de duke Bucks, 1% 
H. 8. 11. 4.12, a. where there are other words alfo /d);) and in’the 
cafe of another, Jf H. 8. will not take again queen ‘Catherine <a 
wife, fe fhall not be king (¢)+ and im the cafe of Stanley, , [118 
Temp. 41.1. That if Pierce Warbtck were the fon of Ex 4 [i a 
he woul® take part with him againft Fi. 71. (/). intel ne 
_And note, that king James had been long excommunicate by the 
pope, and that every AMauhday Thurfday the pope excommunicates 
all Calwinifts, ce, and all that have withdrawn their obedience from — 
the pope: Owen was executed accordingly. Vise ‘te’ (z') the ae 


judgment and particulars and confequence thereof. 
¥ 





(4) Thefe words, tho very wicked and 
of a mifchievous tendency, and therefore 
an high mifdemeanor, yet unle{s accompa- 
nied with fome circumftances to fhow that 
they were made ufe of in order to per- 
foade fomebody to. kill the king, cannot 
atcording.to the refoluiion in Pyxe's cate 
amount to an overt-a& of high treafon, for 
they are not any aé& af all, and belides 
feigtt be faid by a bigotted ‘papitt,, in the 
of his ignorant zeal, without in- 
or imagining the death of the king. 


“Gicoee fomewhat of an overt~ 


with the words; for being told. 
Ate tread be Kings at 


treafon by a particular a& of peal lgnlent 

viz. 25 H. 8. cap. 12, upon w Jord 

Coke oblerves, Co. P. C. 14» that phere 

ine been attainted of Hatton wi 

2 «3 i 
i oni Payer in his hi f Hen ry 


ste for. yin erg ya 
t ; > ee 
; 


were theic; * That if he was fure, 

*€ young man ¢ Perkin Warbec 

“ sme» ty erat arms 

© agatnft bim.’? which hiftorian 
3 ice nieetaas “ eae 

« pis a an bard «i 

* ‘the conditional, and 
































4 matters co 
Ta es Pe tah “he ea ae! 
es of this. kind are many in 4 Car, Croke, bi J bare? : ae I 
nftance pergculatly only in — cafe, Pol Fac. B. 








‘ 


B g fs ms ia ‘lliams weniics bask, inilea Balaari’s Afi a Ae in which 
i >, 7 pthere were many-things reproachful and dangerous to the 
king, and,among others, that the king fhould die anno domini 1621- 

ii wd 1. the realm fhould bedefiroyed, becau/e it.was anti-chriftian bag 

| the abomination of defolation : this book he inclofed and fealed 

i x, and-fent it to the king (m)s and. fur this he was indi Mined 
© -attainted and execnied for high treafon, vide CoP. C. 14. foncern- 
‘ing words, where, it-is faid thus; “ But if the fame_be. fet down in 

ing by the. delinquent himfelf, this isa fufficient: overt-ad within 

te.” And-thé'fame law it-is, if-it be fet, dowp ingeaing 
= byehiseamand or dire&tion.....» 

ec be an affembling together to confider baw they. may kill 




















“ec king’s death. This was Arden’ 8 cafe (a )s 26 Eliz, 
ea: it was ruled Decem. 14 Caroli at Newgate in the cafe 
Tonge and other confederates (0). pli 
‘imy,lord Coke's opinion, Co. P. C 14.4 i confpiracy to. levy 
imo treafon- by the ftamute of 25 E 3. till war be levied ;” 


inte i elo one) is resoreedy # Rol Rep, 88. “and 
~ quoted, Cro, Gar 325.04) ys) 

; pte: 1) He wrote two ohe. called” 

and the other Speculum Re 





( 
Sidney, Balaam’s Afs, 
sidney. 's Nop 


that. coin ey 

“ overt-a@, to ferve ani 

“ becanfe the claufes concerning compaffingof the king RActhien | 
“ of levying war, are diftin€t claufes,and declare diftinG treafons; and 
“ therefore the latter fhfil not be an overt-act to ferve the formerybe- 
* caufe this Were to confound fevetal claffes.or gest ainsi: . 


“high treafon.” # 

And yet in'the fame book; p. 12. the cafe of the otk 4s ore 
Effex and Southampton, 43 Eliz. ave cited, which feem to con- kd 4 
tradict phat opinion : ‘the words are, ‘¢ That the. faid earls intended to si 
* go mm the court where the queen was, andito have taken her into heir 
“ powk, and to have removed divtrs of her council, and for that end — 
“ did aflemble a multitude of people; this being Paifed to the end afore — 
« faid was a fufficient overt-a& for compaffing the death of she queen? 
which feems to contradi& what is elfewhere by him faid (p)u Sean 

~ And gre that thall read the proceeding againft the duke of Norfolk 
fet forth at large by Camden Eliz. fub anno 152% palT0. & feguen- — 
tibus, will find, that not only the confpiting with a foreign prince to 
invade this kingdom, and fignifying it to him by letters, is an overt> 
a& to maintain an indi€tment‘for compafling the queen’s death: bu 
that the duke’s 8 rgiutpate toumarry the queon of Scaslopely ge © had for= 
































ait ath ‘this done’ without the confent. of the queen of * 
held an overt-a& to depofe the queen of England, and to cor 
death ; for if the queen of S¢ots claimed the crown of Enz: 
that.married her, muft oo to claim. it alice in! in right, 














fent at the oidaheitid Misgstiecg les juftices io aul 
» queux affemble eux'in Varley Wood im Yorkfirire. 1663, 


pepuhnaeierent le A aoa ners ehtre Yayd 


er i FBP in ih a con~ 
le feveral. claffess ou membra, dividentia 2” Uncor f\ leyef? 
* aoa touts les juftices & councel ke roy in 
egivides; Vennex, Tonge € Vane (/),ge fur indiflment 
de mort le roy, confulting alevyer guerre, ou adlual afe 
de guerrc fueront evidence, SF overt faits provant compaffing 
roy; <8 ecouppeirt in Co. PC, 14. Si fubjediocon/pire ove 
cin princeide invader le realm,’ & prepare pur ceo per overt fait, 
» oft faffivient overt-aéi pur mort le roy: Et ibidem p.12. “ Le 
: ee South’ intended daler al court, & daver —_ fa 


j adidas alipibans set 
auxi agrees que fi un snr lay en Atta &k 
pereennen > ie Bebe WhcX sors 








overt-aéts may Pie fratinedeaen ogy the crime and rene 


der it more probable. 
This I 5 a ED RO she dg desde 





being the latter. and of great weight, and more than twice practifed — 


(»), to out-welfh the opinion before cited, and with this _ 
"agrees the re¥lution of 13 Eliz. Dyer 298. b. in Dr. Storie’s cafe, — 


who cypépired with a foreign prince to invade this realm; it was 
adjudged an oveeladtfo make good an indiétment of compafling the bs 


-queen’g death (x). Vide Anderfon’s Reports Placita 154. which was 
the caf of Ardeg and Somerviileand others, who confpired the death | 
of quien Elizabeth, refolved by all the juftices, that a meeting 1o- 


gether'pf thefe accomplices to confult touching the manner of effect 


ing it ‘was an overt-aGt to prove it, as well as Somerville’s 
of a dagger ent to have executed it. Anderfon's nae Pars i, 


p: 104. 4 aya 
Andy yet this difference feems to me agreeable to law, and ame 
ciles in fome meafure both refolutions. Poe ere 


Anaffembly to levy war agaiitt the king, either to depofe or re- — 


ftrain, or enforce him to any act, or to come to his prefence to ré- 
move his counfellors or minifters, or to fight againft the king’s lieu. 
tenant or. military commiffionate officers, is an overt aét 12 

proving the compaffing of the death of the king ; for duct 3) 
a war is directed againft the very perfon of the king, and he, that 
defigns to fight againft the king, cannot but know, at leaft, it muft . 
ickars bie fey fuch was the cafe of the earl i aiesictman vine 





” 





jaid in the sedi vain if i pely i asia levy= 
“ing war againft the king inthe-indiGtment, ‘tv's a good overtact to 
; ferve an BGreg eo aaeigs 2 


Eyre wehsttenu Asiaind Stee tah to 
prove the compaffing of the death of the king, the fad Pome 
Se Gieatec witiparOmEis:9ias:Carcly it'twonld huske hewn, if he 
be fpired ‘to have raifed a war dircétly againft the king or niwsbica 
i and affembled people fr that ie tho hee, been) 
Re ‘eauled by him. 4 ete lee 
ba ‘ego vaapmathite of wa ay in proce a bee rife’ into wieiead 













irieeey crates acct ibe lt 
us far of compaffittg the simg’s death. 


4 . 
Something I fhall add touching the compaffing of the death of ae 
prince, wherein } Shall firft confider, what fhall be faid she: 
wir eldleft fon ee see a Ph acie a cones of 
bairsioa aa Ao AY, er Se 
“A queen dowager, seiigc adi ane i ites the dative 
us care is hota queen. within this ad, for tho the. 


niet is mot (his queen) ot, a8 the other * 
cexprels. it, (his companion) it at a. 










which divorce was coniitined-in-the parliament 25 Al. 8. cap. 220° 
This was alfo the cafe of his fecond wife queen Anne, who was 
alfo divorced @ vinculo, and that divorce confirmed by the ftatute of 
28. H,8. cap. 1, which neverthelefs was again repealed in part by 
the flay of. 35 He gPPap..1. and in effect wholly by the ftatute 
’ of 1 Elid ‘dd yet there is one claufe obfervable in the a@ of 
28 H. ions committed againft queen Anne, or the lady 
mefne between the marriage and thatdivorce © 

altho the divorce made a nullity of the marriage “y 
e is a fpecial claufe to pardon all fuch treafons, fo . 
f the divorce, and feparation to diffolve the ang. 
ahiaual , was not thought fufficienf to difcharge thofe treafons, with. 
ial pardon difcharging the treafons committed againft them, 

_ But we need not put the cafe of a divorce.a menfé & thoro caufe 
atihith: becaufe adultery by the king’s wife is high treafon in her, 
and fo,the cafe of a divorce cannot well come in queftion, for fhe - 
muft be executed for treafon. P. 28H. 8. sate ee . 
H. 8. cap. 21. (b). Co..P-C. p. % 

Il. Ou-lour fitz vigne S heir, © 

At common law compaffing the death of any of ai king's ae 
children, and declaring it by overt-aéte was taken to be treafon, 
Britton, ubi fupra; but by this aét it is reftrained to the deft fon ] 
and heir. + ee A irs aa 

1. Tho eldeft fou and heir extends not to a allasarab Bie aie Sabie 
clared heir apparent to the crown, unlefs there be a fpecial beat 4 
for that purpofe by act of pases thus _ Mortimer 1R. 2 

ay 
















a when Richrd dk of York rade edo 


ed, that H. 6. fhould hold the crown 
fueceed 








The ia takes wife, and by her hath van two hs, the eldeft 

- Gies, the wife dies, he takes a fecond wife ; this fecond fon, tho he 

es were once not eldeft, and tho he be not leur ag fiz, but only the 

ae 's fon, is eldeft fon within this ftatute. “a 

» 8. King Edward M1. had iffue the Block Price eafhed i iffme — 

Richard of Burdeaux afterwards king Richard Ins srl sc grand- 

ild,. tho: he were not, in the life of his. fihark Blads Prinety 

¢.king’s eldeft fon within this flatute, yet his fathey bei i 

“tie of Edward Mf. it may be very coy S#erable .whttt 

ad ‘be the king’s eldeit fon within this ftatute, ancy; 

“of bis death: be: thigh treafon; fof he is heir apparent “of the, rown, : 
‘and his heirfhip cannot be devefted. by any after born child. 

The duchy of Gormuall was fettled upon the Black Prince & ip/ixes 

6 &B heeredum fuorwm regum Anglize filiis primogenitis, altho 

“fa Y the: king’s cldeft daughter be not duchefs of Cormeall, be- 

-eanfe not tyliassyet, (contrary to the opinion deliyered in the prince’s 

fate 8 Co Rep. 40. a) H. 8. after the death of his brother prince 

| Artliy, and our late king Charles, after the death of his eldett bro~ 

“ther pringe Hlenry, were dukes of Cormwall in the life of their fathers : 

|, the latver appears exprefsly by the fatute of 21 Fac. cap. 29. wherein 

e it is fo declared by judgment of parliament; and Richard of Burdeaux 

was. ‘allo duke of Cornwall after the death of his father the Black 

ince, and comes in the catalogue of dukes of Cornwall in the col- 

D n of Vincent and Mills of the nobility of England; and had the 

thereunto belonging, as appears undeniably. Rot. Part. 















it, piane it was not by virtue of that limitation in n she's 

ack Prince, but by. a new fpecial creation; for Rot. Park 
0 £. 4. n. 50, the commons petition, that he might be created duke 
ally eat) of Chefier, and prince of Wales ; the king declined 
at their requeft, as being a thing proper only for the 
pleafure therein : “the truth is, the kin ing had 
made, vise! ‘Rot. Sots 41, 48 } 











it was thou it-fit to leave it to the conten Sie law, whether be 
Ahad it pur ely by 2 ‘2 new cre 
ter i £. 2. to the ‘Black 





This cafe therefore | pehing Shai the acid of fick a is 3 






then was, tho i it may be probable to be 


; Saaioen ued i in the ftatute of 25 £. > pe 


cafe: Vide the fatutes of 25°H. 8. cap. 9.98 BE Be caps TN) OG 

It is true the implication of Co. P. C. p. 9. where it ic iy 
“« If the heir apparent be collateral heir apparent, he is not within this 
“ fatute, until it be declared by parliament,” implies that the Nineal 
‘heir, fhale or female, is within this ftatute. 


y ‘nt of this aét, is fitieft to be firft ae Ye ; 


oe 


But the implication of the ftatute itfelf is againtt it, Teckel Wie 


“a&t almoft in the fame breath takes notice of the king’s ‘eldef ‘dati 
ter upon another rank of treafon, namely defiling her ; Bat it is Kod 
fafe to extend this act by conftruction. 

The fecond daughter, living the firll, is certainly not within this 
law, becaufe not immediately inheritable to the crown, 
Yet by the flatute of 25 H. 8, cap. 22. which was but tem 
_proyifion i is made, that if any thing fiould be written or done to 


sure 





‘peril, flander or ditherifon of any of the iffues and heirs between ‘iy a 


and queen Anne, the fame fhould be treafon., at 
4 Thus far touching the perfons of the queen or prince, 3 
ot Now. what thall be faid a compaffing of their death, of an overte 

“ak to prove the fame: what fhall be faid a compafling of the king’s 






wid ts; 


’ 
| 


death, hath been at large declared, auch whereof may be'a lied. : 


feasts. but not univerfally ; for the king is. 
soerci n of the Be bk x Spe are not exempted rO 










tainder of treafon have paffed i in parliament againit \lome que 






death, which a rich are fpecific: and appropriate to a baa mite: 
ie ne po ai ceaae ae: 










€ me hath peek fhewi. 
But if the queen or “ala tt: hip a mifdemeanor of fuch a na- 


te, as is a contempt againft the ‘King’s lews, to which imprifon- 






ment is proper, as in cafe of treafon x 
Te 8] may be imprifoned by procefs of no ger of 
treifen ¢ thus was the fon of Henry TV. com: are n y chiek 
jutftice for refcuing a prifoner from the bar ; ‘are eral a@\, of ‘at- 
1-con- 
againft| jueen 


T ref Ae? they 






forts; as appears by 28 H. 8. cap:'T. 33 H. 8. cap. 2 
Catharine Howard. Rot: Parl. 5 Ho 5.n. 11. 

Again, to compafs to depofe the king is treafon, but to sre 
a divorce between the king and queen by the kit’ 8 commiffion by 
de procefs of law was no treafon, as appears in the procefs before 
the archbifhop of Canterbury, whereupon queen Catherine, and afters. 
wards quern.Agne Were: divorced, , 

“The compaffing ‘therefore of the death 6f the queen or prince, 
which is treafon within this a@, is where’ man without due pro= 
cefs of law exprefsly compaffeth the wounding or death of them 
either by force or poifon. 

* And thus much for treafon in Sich Solis the death’ of the king, 
queen, or prince ; and becaufe the next treafon declared, namely the 
violation of the king’s wife, the king’s eldeft fon’s wife, the king’s 
eldeft daughter, hath not much to be faid concerning it, I thall clofe. 


< chapter with it, ~ 


. The violating the king’s companion, that is the king’s wile, ee 


a ain confort, her hufband being now living ; this is high treafon, 


and fo it is in her if the confent. P. 28 H. 8. 33 H. 8. cap. ai. 


ee 


Be 


Co. P. C. ‘p89. 
2. The wife of the king’s eldeft fon and heir, a princefs confort, so 
during ep between them ; and if the confent, it is treafon 


Peay 


le 5? 





daughter, ‘the. eldeft being dead; for the pee eet a for 


ey Tete’ eligh daughter not married: this extends toa fea 
2 a aa inheritable, to sheer 












Tt extenc app ec in sera and quere, ¥ a 
ther to an eldeft daughter, that hath been married, and is now a'wis 
_ dow, sient marry may be conftrued either way; or if it doth, yet | 
whether it extends to an eldeft daughter, that is a widow, and ee 
hath children ‘by her hufband; the words of the old books £129) 

are avant ceo, gel off marry: it feems, that if theeldeft ay 
ied, the is not within this law, ‘becaufe ofthe 











‘ons, yet the violating of the king’s eldeft ditighs 
nema tee pasa , 
1ufe ‘within the words ; and yet-the violation — 
king’s fecond fon\is not within this ftatute, ‘yet he - 
eritable to the crown befote the eldeft daughter; - 
sli hank eos esoaey cay 


after the death of his Cathettiny: ie the ‘king's eldett fon within this 

agt, as is before obferved; yet the daughter: of the*king’s eldeft. 

daughter, after her mother’s déath, feems not an eldeft daughter with” 

in thi#act, her grandfather being’ living, for the grandfon who ie. PT 

heir apparent of the crown, is of more a St 

ter of a daughter, who cannot be heir apparent, becaufe a ie oe 

be born. wi Papin 
Quere, Whether violating the eldeft daughter, after ad of 

the king her father, be treafon within this act, where a fon fucceeds 


to the crown :-it feems not, for the relation is ceafed(r) 
And thus far for the two firft branches of high ami ‘ah a 
eda ae ‘@ ba j 

Black¢. Com, ch. "6: C Lit. .b. Ha k P, Co +e 
Pree ewe ak, et Ga a 


Kelyng, 8. 12. 13. pl. 19. 


(¢} She ie no 1 igne file le roy. Tt of courfe that the eldeft fon het 
, ) tre en. leon ry. and eldett 


es ai likew nae ¥ 
Fig ag tein Pils its “Co, P 8 ak Pe: *, , 
: Me oh ! 
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